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REPORT AND RECOMMENDED DECISION*

This Social Security Disability (*SSD”) appedl, arising from the decision of an administrative
law judge issued after a second hearing following remand from this court on motion of the
commissioner, raises several issues concerning the evidence of the plaintiff’s aleged physical and
mental limitations prior to the date in 1988 when she was last insured for purposes of disability
benefits under the Social Security Act. | recommend that the court affirm the commissioner’ sdecision.

The plaintiff sought both SSD benefits and Supplementa Security Income (* SSI”) benefitsin
her application, which was initialy filed in July 1995. Record at 262. After ahearing held in June,
1996, id. at 26, the administrative law judge issued a decision denying both types of benefits, id. at

14-21. The Appeals Council declined to review thedecision, id. at 6-7, and theplaintiff filed atimely

! This action is properly brought under 42 U.S.C. § 405(g). The commissioner has admitted that the plaintiff has exhausted her
adminigrative remedies. The caseis presented as a request for judiciad review by this court pursuant to Loca Rule 16.3(2)(2)(A),
which requires the plaintiff to file an itemized statement of the specific errors upon which she seeks reversd of the commissioner’s
decison and to complete and file afact sheet available a the Clerk’ s Office. Oral argument was held before me on March 21, 2002
pursuant to Loca Rule 16.3(8)(2)(C) requiring the parties to set forth a ora argument their respective positions with citations to
relevant statutes, regulations, case authority and page references to the administrative record.



appeal in this court, Lonsberry v. Commissioner, Docket No. 98-150-B. The commissioner filed an
assented-to motionfor remand, id. at 391, which was granted on April 15, 1999, id. at 390. A second
hearing was held before the same administrative law judge on July 6, 1999, id. a 275, and the
resulting decision givesrise to the current appeal.

In accordance with the commissioner’s sequential review process, 20 C.F.R. § 404.1520;
Goodermote v. Secretary of Health & Human Servs., 690 .2d 5, 6 (1st Cir. 1982), the administrative
law judge found, in relevant part,® that the plaintiff met the disability insured status requirementsof the
Social Security Act on September 21, 1983, the date she stated she became unable to work, and that
she acquired sufficient quarters of coverage to remain insured only through December 31, 1988,
Finding 1, Record at 269; that she had not engaged in substantial gainful activity since September 21,
1983, Finding 2, id.; that the medical evidence established that, on December 31, 1988 she had poor
visionin her right eye and a substance abuse disorder, impairments that were severe but did not meet
the criteria of any of the impairments listed in Appendix 1 to Subpart P, 20 C.F.R. Part 404 (the
“Listings’), Finding 3, id.; that her statements concerning her impairments and their impact on her
ability to work on December 31, 1988 were not entirely credible, Finding 4, id. at 270; that she was
unable to perform her past relevant work as an administrative assistant in the military, Finding 6, id.;
that on December 31, 1988 her residual functional capacity was reduced due to poor vision in her
right eye, although she had 20/20 visionin her left eye and her depth perception was not significantly
reduced, Finding 5, id.; that her non-exertional limitations somewhat narrowed the range of work she
was capabl e of performing as of December 31, 1988, Finding 7, id.; that, given her age (29), education
(high school graduate) and work experience (semi-skilled, light exertional level) on December 31,

1988, she was able to make asuccessful vocationa adjustment to work existing in significant numbers

2 The administrative law judge awarded SSI benefits, Record at 270-71, and that portion of his decision is not before the court.



in the national economy, including numerous clerical jobs, Findings 8-11, id.; and that, therefore, the
plaintiff was not under a disability, as defined in the Socia Security Act, a any time through
December 31, 1988, when her insured status expired, Finding 12, id. Because thisdecision of the
administrative law judge was issued after remand from afederal court and the Appeals Council did
not assume jurisdiction, it became the final decision of the commissioner. 20 C.F.R. § 404.984(a);
Supplemental Record at 255A.

The standard of review of the commissioner’ s decision iswhether the determination madeis
supported by substantial evidence. 42 U.S.C. § 405(g); Manso-Pizarro v. Secretary of Health &
Human Servs., 76 F.3d 15, 16 (1st Cir. 1996). In other words, the determination must be supported by
such relevant evidence as a reasonable mind might accept as adequate to support the conclusions
drawn. Richardson v. Perales, 402 U.S. 389, 401 (1971); Rodriguez v. Secretary of Health &
Human Servs., 647 F.2d 218, 222 (1st Cir. 1981).

In thiscasethe administrative law judge reached Step 5 of the sequential evaluation process, at
which stage the burden shiftsto the commissioner to show that aclaimant can perform work other than
her past relevant work. 20 C.F.R. § 404.1520(f); Bowen v. Yuckert, 482 U.S. 137, 146 n.5 (1987);
Goodermote, 690 F.2d at 7. The record must contain positive evidence in support of the
commissioner’ sfindings regarding the plaintiff’ sresidual work capacity to perform such other work.
Rosado v. Secretary of Health & Human Servs., 807 F.2d 292, 294 (1st Cir. 1986).

Discussion

The plaintiff contends that the administrative law judge failed to (1) properly consider the
evidencethat she suffered from a severe mental impairment prior to December 31, 1988; (2) find that
she had a severe ankle injury; (3) determine the date of onset of her psychological impairments in

accordance with Socia Security Ruling 83-20; (4) properly develop the record; and (5) clarify the



rejection of assertedly uncontradicted medical evidence; that he improperly interpreted raw medical
evidence; that he failed to apply the burden of proof properly; that he relied on flawed hypothetical
guestions posed to the vocational expert; and that the record lacks substantial evidence to support the
administrative law judge’ sconclusions. Plaintiff’ s Itemized Statement of Specific Errors (“1temized
Statement”) (Docket No. 5) at 4.
Mental Impairment and Date of Onset
The plaintiff correctly notesthat the severity requirement at Step 2 of the sequentia evauation
process imposes a de minimis burden on a clamant, McDonald v. Secretary of Health & Human
Servs., 795 F.2d 1118, 1124 (1st Cir. 1986), but the plaintiff must still establish that the impairment at
issue significantly limited her ability to do basic work activity at therelevant time, Yuckert, 482 U.S.
at 145-46. Shearguesthat the onset of her psychological problems preceded December 31, 1988 and
that Dr. Luongo, a psychologist who evaluated her at the request of her attorney, “ specificaly datesthe
disabling effect of her psychological problemsto the 1985-86timeframe.” Itemized Statement at 5-6.
Specifically, Dr. Luongo reported that

[t]he overall chaotic pattern of her life. . . would warrant adiagnostic [sic]

of aSevere Personality Disorder of Mixed Type, with Borderline and Other

Features. She clearly also suffers from the superimposed Post Traumatic

Stress Disorder . . ..

... Theonset by history of these disabling conditions was in the 1985 to

1986 period. ... A combination of her persondity limitations and substance

abuse made her unable to function adaptively during that period of her life.
Record at 248. The administrative law judge found that “there is no documentation in the record to
establish the severity of the claimant’ s mental impairments prior to December 31, 1988.” Id. at 264.

Social Security Ruling 83-20 instructs that
[i]n disabilities of nontraumatic origin, the determination of onset involves
consideration of the applicant’s allegations, work history, if any, and the

medical and other evidence concerning impairment severity. The weight to
be given any of the relevant evidence depends on the individual case.



Social Security Ruling 83-20, reprinted in West’ s Social Security Reporting Service Rulings 1983-
1991, at 50. The date aleged by the claimant should be used “if it is consistent with all the evidence
available.” Id. at51. “[T]he established onset date must be fixed based on the facts and can never be
inconsistent with the medical evidence of record.” Id. According to SSR 83-20, “it may be
possible,” but only “[i]n some cases,” for the administrative law judge to use the medical evidence of
record “to reasonably infer that the onset of adisabling impairment(s) occurred sometime prior to the
date of the first recorded medical examination.” Id. Such adetermination “must have a legitimate
medical basis;” it ishecessary to call on the services of amedical advisor in such circumstances. 1d.

SSR 83-20 also contempl ates the possibility that the available medical evidencewill not yield
areasonabl e inference about the progression of a claimant’simpairment. 1d. Insuchacase, “it may
be necessary to explore other sources of documentation” such as information from family members,
friends and former employers of the claimant. 1d. Theimpact of lay evidence on the decision of onset
will be limited to the degree it is not contrary to the medical evidence of record.” 1d. at 52.

Here, it isimportant to note that the admini strative law judge did not find that the plaintiff had
no psychological problems before December 31, 1988, but rather that the medical evidence did not
establish the severity of those problems at that time. Dr. Luongo’s report may fairly be described as
establishing a professional diagnosis that the plaintiff suffered from a personality disorder and post
traumatic stress disorder (“PTSD”) as of 1985 or 1986.> However, it is also necessary that the

evidence establish that one or both of these conditions was severe at that time. See Flint v. Sullivan,

% But see Dr. Luongo's actud statement: “ The onset by history of these disabling conditions was in the 1985 to 1986 period . . . .”
Record at 248 (emphasis added). The only basisfor Dr. Luongo’s opinion asto the date of onset isthe plaintiff’s own statementsto
him, making the opinion far less vauable than ore based on dinicd findings and the results of objective testing. See20 C.F.R. §
404.1527(a); 404.1528(a) (Y our statements alone are not enough to establish that there is a physicd or menta impairment.”). In
addition, Dr. Luongo was not atreating medica source; the plaintiff only saw him once, for the purpose of generating areport to be
used in this proceeding.



951 F.2d 264, 267 (10th Cir. 1991) (retrospective diagnosis of PTSD without evidence of actual

disability isinsufficient). Here, the plaintiff offered no evidence, even through her own testimony, of
severity of her psychological condition before December 31, 1988 other than Dr. Luongo’s report.
See generally Jonesv. Chater, 65 F.3d 102, 103-04 (8th Cir. 1995) (court must addresslay evidence
concerning changes in claimant’ s personality at relevant time when retrospective medical diagnosis
implied that claimant suffered from PTSD on date last insured). Dr. Luongo states that the plaintiff
was “unable to function adaptively” during the 1985-86 period due to “[a] combination of her

personality limitations and substance abuse.” Record at 248. On March 29, 1996 Congress enacted
Pub. L. No. 104-121, eliminating drug or alcohol addiction asabasisfor obtaining disability benefits.
See Historical and Statutory Notesto 42 U.S.C. 88 423, 1382c; Jonesv. Apfel, 997 F. Supp. 1085,
1093 (N.D. Ind. 1997). Under the new provision, “[a]n individual shall not be considered to be
disabled for purposes of this subchapter if acoholism or drug addiction would (but for this
subparagraph) be a contributing factor material to the Commissioner’s determination that the
individual isdisabled.” 42 U.S.C. §423(d)(2)(C). The applicable regulation providesthat the key
factor in determining whether drug addiction or a coholismisamaterial contributing factor iswhether
the individual would still be found disabled if she stopped using drugs or alcohol. 20 C.F.R. §

404.1535(b)(1). A claimant bears the burden of proving that drug or acohol addiction is not a
contributing factor materia to her disability. Brown v. Apfel, 192 F.3d 492, 498 (5th Cir. 1999);

Mittlestedt v. Apfel, 204 F.3d 847, 852 (8th Cir. 2000). The amendment appliesto al clamspending
a the time of the amendment, regardless of the time when the disability is alleged to have existed.
O'Kane v. Apfel, 224 F.3d 686, 688 (7th Cir. 2000); Adams v. Apfel, 149 F.3d 844, 846 (8th Cir.

1998); Torresv. Chater, 125 F.3d 166, 171 (3d Cir. 1997).



While Dr. Luongo statesthat the plaintiff would still beincapable of sustained gainful activity
if she eliminated the consumption of alcohol at thetime of hisevaluation in July 1996, Record at 248-
49, he does not make the same statement about the period before December 31, 1988.* It is not
possible to tell from the record whether the psychological conditions diagnosed by Dr. Luongo,
independent of the plaintiff’ s substance abuse, were severe before the date last insured. Thereisno
other medical evidence on this point, and the burden rests with the plaintiff. Accordingly, the
administrative law judge did not err with respect to the plaintiff’ salleged mental limitationsat Step 2.
Ankle Injury
The plaintiff notes that the administrative law judge “ stated that her ankle problem was not
severe,” that she was awarded a ten percent disability for her left ankle by the Veterans
Administration, and that “the failure to consider the ankle injury . . . was a violation of the
[unspecified] regulation and legal error.” Itemized Statement at 5, 9. Thissomewhat cryptic argument
is based on an injury to her left ankle sustained by the plaintiff while serving in the military before
1983. Record at 288. The plaintiff offers no authority for the proposition that a military disability
award isthe equivalent of the medical evidencethat isrequired to establish asevereinjury at Step 2,
and my research has located no such authority. The administrative law judge found that
[Veterans Administration rating examinations in December 1991 and
December 1995] establish that Ms. Lonsberry had a history of right [sic]
ankle injuries while in te military service in 1982. However, there is
insufficient medical evidence to show that this represented a severe
impairment as of the date on which her insured status expired. The
December 1991 VA examination revealed pal pable tenderness in the ankle
but no structural abnormality and no swelling. In December 1995, the

clinical impression was that the ankle had good strength but did evidence
some limitation of motion.

* Counsd for the plaintiff contended at ordl argument thet the administrativelaw judge sfinding number 16 isafinding thet the plaintiff's
acohol was not a contributing factor before the datalast insured. Record at 271. To the contrary, the opinion makes clear that this
finding rdlates only to the SSl claim. Id. at 270-71.



Record at 264. The administrative record contains no medical records concerning the plantiff’ sankle
dated before the date last insured. An x-ray of the ankle in December 1991 wasnormal. Id. at 162.
Howard Stewart, M.D., examined the anklein December 1995 and found minimal limitation of motion.
Id. at 205. Itisthe clamant’s burden at Step 2 to provide medical evidence of a severe limitation.
No such evidence concerning the plaintiff’ sleft ankle before December 31, 1988 has been provided,
and the medical evidencein the record concerning the ankle after that date cannot providethebassfor
a reasonable inference of earlier severity. The administrative law judge made no error in his
evaluation of the ankle injury.®
Further Development of the Record
Noting that “[t]here are only four pieces of psychological evidence in thisfile,” and that the
two state-agency reviewers “state]d] that a determination of RFC is needed and that there is
insufficient evidence regarding the severity of the mental impairments prior to the DLI in 1988,”
Itemized Statement at 14, the plaintiff suggests that the administrative law judge was required to
contact Dr. Luongo or the only other examining psychologist, Dr. Stiefd, for clarification “[i]f the ALJ
was unclear about the significance of the psychological evidence,” id. at 15, and that “the ALJcould
have obtained a further consultative exam,” id. at 16. Of course, there is no suggestion in the
administrative law judge’ s decision that he was *“ unclear about the significance of the psychological
evidence.” Counsd for the plaintiff could not point to any inherent ambiguities or relevant but
inconclusive passagesin the psychologists' reportswhen asked to do so at oral argument. See Perez

v. Chater, 77 F.3d 41, 47-48 (2d Cir. 1996). Inaddition, sincethe only stated opinion concerning the

® The plaintiff dso contends, in a conclusory argument, that she is entitled to remand because the administrative law judge failed to
consider the cumulaive effect of the ankle injury, mental impairments and eye injury before December 31, 1988, regardless of ther
severity, asrequired by an unspecified regulation. Itemized Statement at 8-9. Sincethereisno medica evidence of the severity of the
ankleinjury or themental impairmentsbefore the datelast insured, as discussed above, thereisno basis on which to determine whether
these unrelated dleged impairmentsin combination with the eye injury would establish acumul ative severeinjury at Step 2. See Sodd
(continued on next page)



date of onset of the plaintiff’ s psychologica problemswas based entirely on her own statementsto Dr.
Luongo, it isdifficult to discern what additional information on the point could be gleaned from him.
Similarly, a consultative examination could only base an opinion on the severity of the plaintiff’s
mental limitations before December 31, 1988 on her own statements, since she has not offered any
other medical or lay evidence about her behavior at that time. Such an opinion would be subject to the
sameinfirmities asis Dr. Luongo’s opinion.
Rejection of Medical Evidence

The plaintiff contendsthat the administrative law judge’ serrorsinclude “thefailureto clarify
the significance of, or aternatively the rejection of uncontradicted medical evidence.” Itemized
Statement at 4. Thisisthe only mention of thisclaimed error inthe plaintiff’ s statement. To the extent
that the claim is meant to apply to some allegedly uncontradicted medical evidence other than that
discussed el sewhere in this recommended decision, the claim is not sufficiently specific to allow the
court to address it and must be considered waived.

Inter pretation of Raw Medical Evidence

The plaintiff assertsthat, because “ Dr. Luongo unequivocally opined that Ms. Lonsberry was
disabled from 1985-86 by the personality disorder and PTSD and would continue to be even in the
absence of alcohol,” and “[t]hat view was strongly supported by the DDS evaluation by Dr. Stiefel,”
the administrative law judge must have been “interpreting the raw medical evidence directly in order
to conclude that somehow the record contained information from which he could find . . . that the
mental impairments did not exist or were not severe prior to the DLI.” Itemized Statement at 15.
Whileitistruethat an administrative law judge, under most circumstances, isnot qualified to interpret

raw data in a medical record, Manso-Pizarro, 76 F.3d at 17, that is not what happened here. As|

Security Ruling 85-28, reprinted in West' s Social Security Reporting Service Rulings 1983-1991, at 393.



noted previoudly, Dr. Luongo’ s report says only that “[a] combination of her personality limitations
and substance abuse made her unable to function adaptively during” the 1985-86 period. Record at
248. He does not say how severe the “personality limitations’ would have been at that time in the
absence of substance abuse; his statement concerning the severity of the plaintiff’s mental limitations
in the absence of alcohol abuse is limited to the time of his examination. 1d. at 249. The generd
reference to the evaluation performed by Dr. Stiefel is not particularly helpful to the court. Inany
event, Dr. Stiefel’s conclusions are al directed to the plaintiff’s condition at the time of her
examinationin 1995. 1d. 198-201. Dr. Stiefel’ sreport cannot befairly characterized as supporting a
conclusion that the plaintiff was disabled by her mental limitations on or before December 31, 1998,
nor can it reasonably be read to provide abasisfor aconclusion that those limitationswere severe at
that time. Accordingly, the plaintiff is not entitled to remand on this basis.
Hypothetical Questions

The plaintiff contends that the hypothetical questions posed to the vocational expert by the
administrative law judge “wereflawed and invalid” because they did not include“any consideration
of either the ankle problem or the mental impairments,” which should have been included even if they
were less than severe. Itemized Statement at 21. As previously discussed, there is no medical
evidence in the record concerning the severity of the plaintiff’s problem with her ankle before
December 31, 1988. The administrativelaw judge was not required to includein his hypothetical the
plaintiff’s testimony concerning her ankle, unsupported by any medical evidence® 20 C.F.R.
8404.1529(b); see Arocho v. Secretary of Health & Human Servs., 670 F.2d 374, 375 (1st Cir.
1982) (“inputsinto [the] hypothetical must correspond to conclusionsthat are supported by the outputs

from the medical authorities’). Similarly, areferenceto PTSD or severe persondity disorder, without

® The adminigtrative law judge did say to the vocationa expert that “[the plaintiff] has a history of injury to her ankle, but it does't
(continued on next page)
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any indication of the severity of either condition or its effect on the plaintiff’ sability to perform basic
work activities, in the absence of substance abuse, before December 31, 1988, would not have
provided sufficiently specific information to allow the vocational expert to modify her testimony.
When the plaintiff’ sattorney added to the administrative law judge’ s hypothetical question the effects
of the mental limitationsthat he apparently believed would have been present at the relevant time, the
vocational expert responded that no jobs would have been available. Record at 326. Any possible
error in the questioning of the vocational expert on the issue of mental limitations was therefore
eliminated. The administrative law judge did not err when he rejected those limitations, for the
reasons aready discussed. Accordingly, the questions posed to the vocational expert by the
administrative law judge provide no basis for relief for the plaintiff.
Application of Burden of Proof and Sufficiency of the Evidence

The plaintiff contendsthat “[g]iven the limitation to sedentary [work] and the non-exertional
menta limitations found by Dr. Stiefel and Dr. Luongo, [the administrative law judge] should have
found that she was unable to work, consistent with the testimony of the V[ ocationd] E[xpert],” and that
“[t]hereis ssmply not substantial evidence to support the RFC for the unreduced range of sedentary
work.” Itemized Statement at 19. As| have aready discussed, the reports of Dr. Stiefel and Dr.
Luongo do not provide the necessary support for a conclusion that the mental limitations they found
applicablein 1995 and 1996, respectively, were also present, independent of substance abuse, before
December 31, 1988. The plaintiff also argues that the vocational expert identified only jobs at the
light level, rendering the conclusion that she was capable of a full range of sedentary work
unsupported. Id. at 20. Ascounsel for the commissioner pointed out at oral argument, the vocational

expert’ sreferenceto the position of file clerk asone availablejob includesjobs at the sedentary level.

seem to limit her, you know, on a sedentary or light capacity.” Record at 321.

11



E.g., Dictionary of Occupational Titles (U.S. Dep't of Labor, 4th ed. Rev. 1991) 88 206.387-010
(classification clerk), 206.387-014 (fingerprint clerk I1). In any event, the applicable regul ationsmeke
clear that onewho is capable of light work can also do sedentary work. 20 C. F.R. 8 404.1567(b) (“If
someone can do light work, we determine that he or she can aso do sedentary work, unlessthere are
additional limiting factors such asloss of fine dexterity or inability to sit for long periods of time.”).
Counsel for the plaintiff did not identify in the itemized statement of errors or at oral argument any
limitations other than those already discussed and rejected that would alow the performance of the
threejobsidentified by the vocational expert at the light exertional level but prevent the performance
of afull range of work at the sedentary exertional level. The plaintiff offersno other particular basis
for her argument that the evidenceisinsufficient to support the administrative law judge’ sconclusions.
Accordingly, sheis not entitled to relief on this basis.

Conclusion

For the foregoing reasons, | recommend that the commissioner’ s decision be AFFIRMED.

NOTICE

A party may file objections to those specified portions of a magistrate judge’ sreport or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. § 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute a waiver of theright todenovorevievhby
the district court and to appeal the district court’s order.

Dated this 25th day of March, 2002.

David M. Cohen
United States Magistrate Judge
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